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NINJA ENTERTAINMENT
HOLDINGS, LLC,
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_________________________________________________________ X

MOTION TO EXTEND OPPOSER’S TESTIMONY PERIOD
FOR LIMITED PURPOSES

Opposer Apple Inc. (“Apple”)respectfully moves the Bod for a further 60-day
extension of Apple’s testimony period upand including March 6, 2014 for the limited purpose
of taking the testimony deposition of Thom& La Perle and submitting the deposition
transcript in this proceeding. This motiortireely filed, is not necessitated by any unreasonable
delay on the part of Apple, and is basedyjond cause for the reasons discussed below.

BACKGROUND

On October 25, 2013, Apple filed a motion saegka 60-day exteisn of its testimony
period for the limited purpose of taking the testimony deposition of Thomas R. La Perle and
filing a Notice of Reliance on a cdied copy of Apple’s 2012 10-Korm. (Dkt. No. 20.) Prior
to filing that motion, Apple sught Applicant’'s counsel’'s coest to a 30-day extension of

Apple’s testimony period, but Applicant’s counsefused to consent to an extensioee (3kt.



No. 21 1 2-4), although Applicadid not oppose Apple’s motion. After filing its motion on
October 25th (which the Board subsequengtignted on December 3rd, (Dkt. No. 31)), Apple
received and was able to file the certified copyhe 10-K form before the expiration of Apple’s
testimony period as originally sese€ Dkt. No. 25), and Apple diligently sought to schedule and
hold Mr. La Perle’s testimony deposition as soon as possible. (Dec. 18, 2013 Declaration of J.
Petersen (“Petersen Decl.”) 1 5.)

On November 1, 2013, Apple served on Apalit a Notice of Testimony Deposition of
Thomas La Perle, to be held on November 13, 2018pple’s offices in Cupertino, California.
(Id. 1 6.) (The location for the deposition waishsequently changed to Apple’s offices in
Sunnyvale, California, and an Amended MNetiof Testimony Deposition was served on
Applicant on November 7, 2013.)Id( § 7.) Applicant’'s counsedvised that he would be
unable to attend in person, and Apple madengements for Applicant’sounsel to participate
by phone. Id. § 8.) The following week, on the eve of the scheduled deposition, Applicant’s
counsel asked Apple to arrange for him to participate by vidéd. §(9.) To accommodate
Applicant’s counsel’s request, Apple agrdedoostpone the Noverab 13, 2013 deposition so
that it could be rescheduledtivvideo conferencingapabilities, and Appdiant’s counsel agreed
to stipulate to extend Apple’sdiémony period through January 5, 2014d.)(

On November 16, 2013, the parties agreedesthedule Mr. La Perle’s deposition for
November 21, 2013.1d. T 10.) On November 20, 2013, Applit’'s counsel advised that he
would be unable to participate the deposition the next day because of a sudden death in his

family. (Id. § 11.) Under the circunasices, Apple readily agree¢d postpone the deposition.

(1d.)



Apple emailed Applicant’'s counsel sevettames in December requesting dates to
reschedule Mr. La Perle’s deposition before@meistmas and New Year’s holidays but received
no response.lq. 1 12.) Apple therefore advised Appli€arcounsel that Apple would need to
seek a further 60-day extension of the testimony period and requested Applicant’'s cdsesent. (
id. § 13.) As of the date dhis motion, Applicant’'s counsdias not responded to Apple’s
request for consent to this motion or Apple&quest for available dates to reschedule the
deposition. Id.)

ARGUMENT

Pursuant to Fed. R. Civ. B(b) and 37 C.F.R. § 2.116(a), the Board may grant a timely
motion to extend a party’s testimony period for good cadse.Sysco Corp. v. Princess Paper,

Inc., Cancellation No. 92042937, 2006 WL 752426, at *2 (Mar. 22, 2006) (“[T]he Board
generally is liberal in granting gensions of time before the pedi to act has elapsed so long as
the moving party has not been guilty of negligencbaat faith and the privilege of extensions is
not abused.”).

Apple’s motion is timely because it is filed Mprior to the January 5, 2014 closing date
of Apple’s testimony period as reset in the RbaiDecember 3, 2013 order. Further, Apple is
and has been diligent in pursuing its claim argtaWery in this proceeding. To complete the
evidence Apple intends to file, Apple muskda—and obtain and file the transcript of—the
testimony deposition of Thomas R. La Perlerebior, Legal, Apple Inc. (disclosed in both
Apple’s Initial Disclosures and Pretrial Disclossire (Petersen Decl. f)2Apple has scheduled
Mr. La Perle’s deposition twicaith appropriate notice to Applicant, but Apple agreed to

postpone both scheduled depositions to accommodate Applicant’s couds&l.5.) Applicant



thereafter has not yet responded to Apple’s reques dates for the rescheduled depositidd. (
112)

CONCLUSION

Based on the good cause established abfyple respectfully requests a 60-day
extension of Apple’s testimony period upand including March 6, 2014 for the limited purpose
of taking the testimony deposition of Thom& La Perle and submitting the deposition
transcript in this proceeding.

This the 18th day of December, 2013.

Respectfullysubmitted,

KILPATRICK TOWNSEND & STOCKTON LLP

By:__ /s/JosepliPetersen
JoseplPetersen
1114 Avenue of the Americas
New York, New York 10036
Telephone: (212) 775-8700
Facsimile: (212) 775-8800

Alicia Grahn Jones

Allison Scott Roach

1100 Peachtree Street, Suite 2800
Atlanta, Georgia 30309
Telephone: (404) 815-6500
Facsimile: (404) 815-6555

Attorneys for Opposer Apple Inc.
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CERTIFICATE OF SERVICE

This is to certify that a copy of éhforegoing MOTION TOEXTEND OPPOSER’S
TESTIMONY PERIOD FOR LIMITED PURPOSES $deen served on Ninja Entertainment

Holdings, LLC by sending a copy via e-mail to Daniel Kelmadaatielkelman@gmail.corand

depositing a copy with the Uniteda®#s Postal Service as Firsa&$ Mail, postagerepaid, in
an envelope addressed to:
Daniel Kelman
1934 Josephine Street
Pittsburgh, Pennsylvania 15203

This the 18th day of December, 2013.

/s/AllisonScottRoach




